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enced by this equitable legerdemain. Emphasis is laid on the 
contractual relations of the parties. Indeed it seems to have been 
the intention of the code makers to do away with the theory of 
equitable ownership. 24 Resort to the old rule of the English 
Chancery under the circumstances would be an anachronism. In 
fact "the doctrine of equitable conversion seems to be rarely 
invoked in California ; the tendency seems to be toward applying 
legal doctrines rather than equitable ones to the treatment of 
contracts for the sale of land." 28 /. C. S.-J. J. P. 

Water Rights : Surface Waters : Similarity of Common 
Law and Civil Law. — When surface waters flow naturally from 
upper to lower land, can the lower owner obstruct the flow or force 
it back to the upper land? Two general rules prevail. One gives 
the upper owner the right of natural flow or discharge; the other 
does not, and permits the lower owner to obstruct the flow. 

Castro v. Bailey, 1 the earliest California case on this point, 
committed us to the former rule; and in so doing, according to 
Chief Justice Beatty, 2 followed the doctrine of the civil law, erron- 
eously thinking it to be the common law. And though the court 
would not overrule the case, the decision having become a rule of 
property, the chief justice did attempt to bring California back to 
what he called the common law by limiting the doctrine of Castro v. 
Bailey to surface waters strictly, 3 making an exception in the case 
before him to permit the lower owner to fight off flood waters. That 
was the first exception. 4 The next 5 was as to water forced back 
because of surface changes on city lots. Now the case of Coombs 
v. Reynolds 6 indicates a further exception in the situation where 
water is thrown back in the course of normal farming operations 
free from negligence. 

24 Cal. Civ. Code, § 863. "Every express trust .... vests the 

whole estate in the trustees The beneficiaries take no estate or 

interest in the property." Similarly a mortgagee has only a lien. 

28 0rrin K. McMurray in 7 California Law Review, 454. 

1 (1869) 1 Cal. Unrep. Cas. 537. The first reported case is Ogburn v. 
Connor (1873) 46 Cal. 346, 13 Am. Rep. 213, which cites Castro v. Bailey. 
See also Sanguinetti v. Pock (1902) 136 Cal. 466, 69 Pac. 98, 89 Am. St. 
Rep. 169; and Gray v. McWilliams (1893) 98 Cal. 157, 32 Pac. 976, 35 
Am. St. Rep. 163, 21 L. R A. 593. 

2 McDaniel v. Cummings (1890) 83 Cal. 515, 23 Pac 795, 8 L. R A. 575. 

3 "Water spread upon the surface of land, or contained in depressions 
therein, and resulting from rain, snow, or like causes, if not flowing in a 
fixed channel, so as to constitute a water course, is known as 'surface 
water'." Tiffany on Real Property, p. 1903. Flood water is the extraordinary 
overflow of rivers and streams. 

4 An earlier case is Lamb v. Reclamation District (1887) 73 Cal. 125, 
130, 14 Pac. 625, 2 Am. St. Rep. 775. 

"Los Angeles Cemetery Assn. v. Los Angeles (1894) 103 Cal. 461, 467, 
37 Pac. 375; Lampe v. San Francisco (1899) 124 Cal. 546, 57 Pac. 461, 1001; 
Jaxon v. Clapp (1919) 30 Cal. App. Dec. 1007; dicta. 

6 (Oct. 20, 1919) 30 Cal. App. Dec. 252, 185 Pac. 877. The problem 
often arises when it is the lower owner that interferes with the normal 
flow of surface waters. Here the interference arose because furrows }eft 
by plowing on the upper land increased the normal flow. But the principle 
is the same. See also Wood v. Moulton (1905) 146 Cal. 317, 80 Pac 92. 
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In making the first exception the court was evidently trying to 
bring California back to what seemed to be common law and away 
from civil law. The tendency of the cases indicates an attempt to 
return to common law without the necessity of overruling what was 
apparently a mistake in Castro v. Bailey. But was there such a 
mistake ? 

It is true that both the cases 7 and the text-books 8 make the 
distinction that the civil law requires the lower owner to receive 
surface water in its natural flow from upper lands, while the common 
law is not supposed to force the lower owner to receive such waters, 
but rather to let him ward them off to protect himself. The Cali- 
fornia courts are not alone in speaking of two different doctrines, 
one labelled "common law", the other tagged "civil law". 

But why all this pother about differences between the civil law 
and the common law? Are not the two systems in accord on this 
point, as in fact they seem on all water law. 9 What the courts 
characterize as the common law rule may be said not to be common 
law at all; at least the English courts 10 never laid down such a 
principle in the law of surface waters. This so-called common law 
rule is a certain anomalous doctrine, recognized as to surface waters 
in but a few states, and often called the "common enemy" rule." 
Where it sprang from no one seems to know. Castro v. Bailey 
cites only two cases, 12 both from Massachusetts, but neither was a 
case of surface waters. The term "common enemy" evidently comes 
from the English case of Rex. v. Pagham, 13 involving the rights of 
owners of lands along the ocean to protect themselves against the 
ravages of the sea. Some confusion is caused by the fact that even 
where the civil rule is consciously followed, certain exceptions exist, 

' See especially Walker v. New Mexico etc. R. R. Co. (1896) 165 U. S. 
593, 41 L. Ed. 837, 17 Sup. Ct. Rep. 421 (criticized in Farnham on Waters 
and Water Rights, p. 2590), and Colusa etc. Co. v. Leonard (1917) 176 Cal. 
109, 167 Pac. 878. See also 40 Cyc. 640, 642. 

8 1 Wiel on Water Rights (3rd ed.) p. 377; 1 Kinney on Irrigation and 
Water Rights (2nd ed.) p. 969; Gould on Waters, p. 538. 

•Boyd v. Conklin (1884) 54 Mich. 583, 52 Am. Rep. 831. "From the 
time of Bracton down, the whole subject of rights in water has been 
denned by the civil law writers in terms which substantially agree with the 
recognized rules of the common law." See also articles by Samuel C. Wiel 
in 33 Harvard Law Review, 133; 6 Cal. Law Review, 246, 342. 

10 3 Farnham on Waters and Water Rights, § 889b; and 23 American 
Law Review, 388, 391, reviewing the English cases. 1 Tiffany on Real 
Property, p. 664; Boyd v. Conkhn, supra, n. 9. The question seems never 
to have been squarely before the English courts, though the cases reviewed 
in the citations indicate an accord between the rule of the civil law and 
the common law, rather than any difference. Of late the fact that England 
is now divided into drainage districts has made the question an administra- 
tive problem instead of an issue for the courts. 

11 3 Farnham on Waters and Water Rights, § 889a. 

12 Luther v. Winnismimmet Co. (1851) 9 Cush. 171 (water course); 
Ashley v. Wolcott (1853) 11 Cush. 192 (brook). See 3 Farnham on 
Waters and Water Rights, p. 2592, for discussion of these and later Massa- 
chusetts cases 

« (1828) 8 B. & C. 355, 2 Man. & Ry. 468, 108 Eng. Rep. R 107S. 
Farnham cites Union v. Durkes (1875) 38 N. J. L. 21, as the first case to 
use the term. It also refers to Rex v. Pagham. 
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just as in California." These exceptions come within the principle 
of the "common enemy" rule, though as pointed out below, they 
arise solely because of their reasonableness in the situations evok- 
ing them. 

Be that as it may, one may safely state that as to surface waters 
the law is the same, whether we look for decisions in California, 15 
in the United States generally, 16 in England," or in jurisdictions 
following the civil law as their fundamental jurisprudence, as for 
example, Louisiana, 18 France, 19 Argentine, 20 or Japan. 21 

To this general rule all the various jurisdictions seem to make 
the same general exceptions. While these exceptional situations 
have in the past been pigeon-holed into stereotyped classifications, 
as "flood waters", or "city lots", etc., the tendency of the later 
cases seems to be to take the whole subject out of the domain of 
property law and to treat it as a problem in the law of torts. Thus 
the earlier cases discuss the subject in terms of "nuisance" and 
"easement"; the later cases apply the modern test of the law of 
torts: "If the acts of the land owner be, in the light of the 
existing circumstances, not unreasonable, he will not be held liable 
for consequent damage which by these reasonable acts may be 
inflicted upon another land owner. . . . The test of the doer's 
liability is: Was the particular act which he did reasonable in 
view of the existing circumstances?" 22 

In the quotation just made the court was justifying the excep- 
tion in a typical case of flood waters. Indeed while it seems 
desirable to let ordinary rain or surface water find its natural 
outlet, yet flood waters (the Colorado- Salton Sea overflow in the 
case quoted) present an extraordinary situation entitling one in 
danger to protect himself even at the risk of injury to a neighbor. 
But when in McDaniel v. Cummings 23 the court attempted to 
make an exception from the civil law so as to cover this situation, 
it was really following the civil law 24 as expressed, for example, in 
Scotland 23 or France. 26 California thus worked the problem out 
independently, even though it thought it was going in the face of a 

14 Supra, n. 3, n. 6. 

15 Supra, n. 1. 

16 40 Cyc. 642; 3 Farnham on Waters and Water Rights, § 889; 2 
Minnesota Law Review, 449-453. 

17 Supra, n. 10. 

18 Louisiana Code, Art. 656. 

19 Code Civil Art. 640. 

20 Joannini's Argentine Civil Code (1917) §§ 3127, 3131. 
"Civil Code, Art. 214. 

"Jones v. California Development Co. (1916) 173 Cal. 565, 574, 160 
Pac. 823, L. R. A. 1917C, 104. 

23 Supra, n. 2. 

24 The civil law permits owners to fight off flood waters. See the 
citations given in Cubbins v. Miss. R. R. Commission (1915) 241 U. S. 
351, 364, 366, 60 L. Ed. 1041, 36 Sup. Ct. Rep. 671. 

2 «Menzies v. Breadalbane (1826) 3 Bligh (N. S.) 414, 420, 4 Eng. 
Rep. R. 1387; dicta. 

2 «Boyer's Code Civil Annotf, Art. 640, citing among other authorities 
Aubry-Rau (5th ed.) Ill, p. 16, and Baudry-Lacantinerie-Cheneaux, Pricis 
de Droit Civil (11th ed.) I, pp. 1648-1650. 
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previous case. That the court was constrained so to do shows the 
justice of the exception as tested by the rule of reasonableness. 
And England 27 also worked out the same exception independently. 
Oddly enough, the courts both in England and California reasoned 
by analogy from the same case of Rex v. Pagham. 28 

The exception in the case of city lots, 29 and the exception of 
the principal case as to normal agricultural operations are sim- 
ilarly solved in satisfactory manner by the test of reasonableness 
Thus to forbid a farmer using due care to work his lands accord- 
ing to the practice of ordinary husbandry, because so to do would 
cause a diversion of surface waters to another's land, would be a 
serious handicap to the natural use and development of rural lands. 
The doctrine of the principal case seems to be the same as that in 
England, 30 and in jurisdictions using the civil law. 31 

/. C. S. 

"Nield v. London & N. W. Ry. Co. (1874) L. R. 70 Exch. 4. Also 
Whalley v. Lancashire etc. Ry. Co. (1884) 13 Q. B. D. 131, 136; dicta. 

28 Supra, n. 13. 

29 40 Cyc. 643; 3 Fa'rnham on Waters and Water Rights, p. 2607. But 
see Planiol, infra, n. 31. 

30 In Whalley_ v. Lancashire etc., supra, n. 27, Brett, M. R., puts a 
hypothetical situation that fits the facts of the principal case. 

31 Planiol, Droit Civil (7th ed.) Vol. I, § 2903 (1). Martin v. Jett 
(1838) 12 La. 501, 32 Am. Dec. 120, and case note. 



